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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES SECURITIES AND CASE NO. 04¢v2295-DMS (POR)
EXCHANGE COMMISSION,

Plaintiff]

vs. ORDER DENYING
DEFENDANTS’ MOTION TO

EMVEST MORTGAGE FUND, LLC, TERMINATE RECEIVERSHIP
EMVEST, INC., and MILON LYLE
BROCK,

Defendants. [Doc. No. 295]

This matter comes before the Court on Defendants’ motion to terminate the receivership. On
April 21, 2006, Plaintiff filed an Opposition to Defendants’ motion. Thereafter, the Receiver filed an
Opposition to Defendants’ motion on April 24, 2006.! The Court finds this matter suitable for
submission without oral argument pursuant to Local Civil Rule 7.1.d.1. After carefully considering
the parties’ submissions and the applicable law, the Court denies Defendants’ motion to terminate the
receivership.

The discharge of a Receiver is ordinarily a matter within the discretion of the district court.
See United States v. Amodeo, 44 F.3d 141, 146 (2nd Cir. 1995) (citation omitted); see also Securities
& Exchange Commission v. An-Car Qil Co., Inc., 604 F.2d 114, 119 (1st Cir. 1979) (*The district

' On April 10, 2006, the Receiver filed a motion for approval of his final fee application in

anticipation of the possibility of the Court’s ruling to terminate the Receivership.
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court possesses a broad range of discretion in deciding whether or not to terminate an equity
receivership.”) “A receivership once imposed . . . should be terminated and control returned to those
who own the business as soon as the reason for its imposition ceases.” Securities & Exchange
Commission v. Spence & Green Chem. Co., 612 F.2d 896, 904 (5th Cir. 1980). The Court should
consider several factors in deciding whether to continue or terminate the receivership: (1) the
potentially harmful impact of the Receiver on the Defendants’ legitimate business activities; (2)
whether the Defendants’ past actions indicate they cannot be relied upon to implement the Court's
decision; (3) the nature of the Defendants’ alleged fraud; (4) the imminent danger of the property at
issue being diminished in value; and (5) whether legal remedies are adequate. See ARNOLD S. JACOBS,
DISCLOSURE AND REMEDIES UNDER THE SECURITIES LAwS § 20:111 (2005) (cataloguing cases).

The Court’s analysis begins by looking at the costs of the receivership. Defendants contend
that termination of the receivership at this juncture is warranted as “the Fund is spending a lot of
money on the Receivership.” (See Defendants’ Motion to Terminate Receivership at 2.) In support,
Defendants note that approximately $465,000 of the Fund’s expenses in 2005 are attributable to the
Receiver. (/d.; see Fund’s 2006 Financial Statements, attached as Exhibit 2 to Defendants’ Motion
to Terminate Receivership.) Plaintiff responds, however, by arguing that “the relatively low costs of
the receivership are justified by the benefits the Receiver has provided investors and the Fund.” (See
Plaintiff’s Opposition to Defendants’ Motion to Terminate Receivership at 4-5.)

The Court’s own review of the Fund’s financial statements indicates that the Receiver’s
expenses in 2005 ($464,783) were approximately 3% of the investors’ total equity. For the first three
months of 2006, the Receiver’s expenses totaled approximately $136,370. Broken down, the cost of
receivership during this latest period was approximately‘ $1515.22 per day. Thus, the latest fee
application submitted by the Receiver indicates a further reduction in the costs of the receivership,
which was anticipated by the Court in its previous Reports. (See Receiver’s Second Report and
Petition for Instructions at 3.)

While the costs of the receivership are not insignificant, those costs must be weighed against
the value the receivership provides to the Funds’s investors. A review of the Fund’s progress indicates

that the Receiver continues to provide investors with substantial value. Notably, as of February 28,
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2006, the investors’ equity in the Fund was $16,009,006, which represents an approximate increase
in equity of over one million dollars from January 2006, Moreover, the Receiver continues to make
distributions to investors at a rate 0of 6%. Finally, the Receiver continues to provide transparency into
the Fund’s operations by preparing monthly financial statements and by making those statements
available to investors through the Fund’s website, Given the Fund’s progress, the Court finds no
evidence which indicates that maintaining the receivership would harm the Fund’s business activities.
Accordingly, this factor weighs in favor of keeping the Receiver in place as currently defined.

However, the Court must also consider whether maintaining the receivership would continue
to protect investors by ensuring compliance with securities laws. [n light of the permanent injunction
issued against Defendants, the need for a receiver has diminished. Nonetheless, returning control of
the fund to Defendants at this time risks undermining the disgorgement award ordered by the Court,
by allowing Defendants to control those funds. Taking into account Defendants’ past actions, it would
be in the best interests of the investors to keep the Receiver in place at this time, to ensure that the
disgorgement award is returned to the Fund for the benefit of its investors.

Plaintiff offers one additional argument in support of maintaining the receivership. Plaintiff
contends “[i]f the Fund is returned to Defendants without investors being returned their investment,
it is likely that investors will sue the Fund.” (See Plaintiff’s Opposition to Defendants’ Motion to
Terminate Receivership at 2.) In essence, Plaintiff argues that the Court should keep the Receiver in
place and establish a summary claims procedure to resolve all outstanding claims potential investors
may have against the Fund. While the Court recognizes the potential benefits a summary claims
procedure may bring to the fund, see Securities & Exchange Commissionv. Wencke, 783 F.2d 829 (9th
Cir. 1986), it declines to address that issue at this time. Rather, any issue concerning a proposed
summary claims procedure will be addressed at the next status conference, when the Receiver may be
able to identify with more certainty the nature and extent of the potential claims investors may have

against the Fund.
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CONCLUSION AND ORDER
For these reasons, Defendants’ motion to terminate the receivership is DENIED. Any issues
involving a summary claims procedure or the Receiver’s fee applications may be addressed at the next

status conference, which shall occur Friday, August 11, 2006, at 1:30 p.m.

IT IS SO ORDERED.
Dated: ___ 520l M

DANA M. SABRAW
United States District Judge

CC: JUDGE PORTER
ALL PARTIES
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